
Draft Water Act 
Consultations 



Cooper Institute 
Environmental Coalition of PEI 
Save Our Seas and Shores PEI 
Don’t Frack PEI 
National Farmers Union Region 1, District 1 
Council of Canadians PEI Chapter 
Green Party of PEI 
New Democratic Party of PEI 
Winter River-Tracadie Bay Watershed 
Association 
PEI Group – Sierra Club Canada 
Ellen’s Creek Watershed Group 
CUPE PEI 
Pesticide Free PEI 
Hunter-Clyde Watershed Group 
Citizens’ Alliance of PEI 
Latin American Mission Program (LAMP) 
Cornwall and Area Watershed Group 
PEI Food Security Network 
Blue Dot PEI 
Friends of Covehead and Brackley Bay 



 



Expert Panel Report 
Building Common Ground: A New Vision for Impact 
Assessment in Canada 
 

 “a participation plan collaboratively 
designed with input from the public should 
clearly establish the objectives of public 
participation and specify roles for the 
public, including how input will be 
recorded, responded to and incorporated in 
decision-making. If the role of the public is 
established and agreed upon early in the 
process, future misunderstandings and 
frustrations could be avoided.”  



East Coast Environmental Law 
Recommendation 

 “We recommend that the government host a round 
table session of participants with relevant 
knowledge and expertise to complete a clause by 
clause review of the draft Act as part of the public 
consultation process. The volunteer sector and the 
contribution they make to society is vastly 
underrated and undervalued, just like the 
environment.” 

 



Quebec's Water Policy contains: 
 

Principles of transparency and participation: 

7. Under the conditions and within the limits 
defined by law, every person has a right of 
access to any information on water resources 
that is held by public authorities and a right 
to participate in public decision-making that 
affects those resources.  



water governance reflects: 
 

  “the range of political, organizational and 
administrative processes through which 
interests are articulated, input is absorbed, 
decisions are made and implemented, and 
decision makers are held accountable in the 
development and management of water 
resources and delivery of water services.” 
http://www.obwb.ca/fileadmin/docs/fbc_
watergovernance_final.pdf 

 

http://www.obwb.ca/fileadmin/docs/fbc_watergovernance_final.pdf
http://www.obwb.ca/fileadmin/docs/fbc_watergovernance_final.pdf


Precautionary Principle 
 2(e) Where there is a threat of serious or 

irreparable damage to water resources, the 
lack of scientific certainty should not be 
used as a reason for postponing measures to 
prevent degradation of water resources. 

 “Precaution”: When there are threats of 
serious or irreversible damage, lack of full 
scientific certainty must not be used as a 
reason for postponing the adoption of 
effective measures to prevent 
environmental degradation” 

 





Fracking well-pads in Texas 



PEI Fish Kills 



 2(f) That present and future generations 
shall have sufficient, safe, acceptable, 
physically accessible and affordable water 
for domestic purposes; 

 (g)that access to and use of water be 
sustainable and not harm water quality, 
water security or the ecosystems that 
support water quality and water security 



CLAUSE BY CLAUSE 
 
This document is a quick analysis of the Draft Water Act on a clause by clause 
basis and was meant to be our notes to act as the basis for 
queries/suggestions/discussion with the Department. As such it is fairly rough 
and not a definitive position on all points due to the time constraints with which 
we were faced. Thanks to our friend Lisa Mitchell at the ECELaw for her 
invaluable input. 
With the exception of section 2 all comments are in bullet form. Section 2, the 
purpose section, warrants special consideration as it provides context for the 
remainder of the Act and is therefor of fundamental importance. A separate 
memo discusses it more fully. However, the contextual thread that s.2 as a whole 
offers should be kept in mind in the sections that follow .       

 
S. 1(v) follow through "person responsible"  this definition can be utilized 
elsewhere in the Act to broaden the scope of liability in keeping with the polluter 
pays responsible and taking the cleanup burden off of taxpayers...where is it 
used, where should it be  used? Some examples are noted below 
-(bb) &  (ff)  should “water” include "surface water"? 
 
S.2   see separate liner notes which explain the suggestions listed below 
(a) change. “has a guardianship role to play in ensuring..” to “has a role as 
trustee to ensure…..” 
(b) new. The human right to water is indispensable for leading a life in human 
dignity. It is a prerequisite for the realization of human rights. 
(c) new. The right of everyone to sufficient, safe, acceptable and physically and 
affordable water for personal and domestic uses 
 
AMMEND THE EXISTING 2(c) to highlight and ensure the success of the 
partnership between all stakeholders. We suggest it read,  
 
(c) Water is a finite resource, the management of which requires transparency of 
all information related to water and meaningful public participation to ensure its 
long term sustainability and availability. 
  
with corollary in draft 2(h)… “concerning water resource related approvals and 
meaningful public participation 
 
in draft (d) use the words “polluter pay” in the section 
in draft (e) use the words “precautionary principle” in the section 
in draft (f) use the words “intergenerational equity” in the section 
Although (d),(e) & (f) allude to these three concepts it is important to actually use 
the words if the province is indeed committed to these principles as goals. This 
permits the province to incorporate best practices related to these evolving 
concepts and avail itself of the jurisprudence that helps interpreting (and we hope 
furthering) these laudable goals 



 
(g) as it presently stands is totally anthropocentric in spite of principles in first half 
of the section….a quick fix would be to ADD “for all living things” at the end of the 
section to allow ecocentric considerations 
 
OR BETTER YET ADD TWO ADDITIONAL SUBSECTIONS to make the 
importance of ecocentric goals, not just principles clear  
(j) that intergenerational protection of the intrinsic value of water be recognized 
and promoted 
(k) that biological diversity be protected and, insofar as reasonably practicable, 
aquatic ecosystems and processes that have been lost or degraded be restored 
or rehabilitated  
 
S.4(e)(i) why isn't  "conservation" included? It is recognized in 2(a) Notice as well 
there is no mention of efficiency/waste...here or anywhere else. 
Needs something on ecosystem sustainability. 
 
S.6(3)…. do you need this if Minister can issue an order under Part  
(4) ALL THIS INFORMATION RE APPLICATIONS/APPROVALS SHOULD BE 
MADE PUBLIC AND THE RIGHT INCLUDED IN THE ACT. 
(it should also be part of the electronic system).  
FOR EXAMPLE 
6(?) Information relating to the application for an approval, including but not 
limited to an application, supporting information, representations shall be made 
public in a timely fashion and in accordance with the regulations prior to any 
decision regarding approval. 
 
If there are potential issues which might lead to information being redacted for 
fear of FOI issues, include a release in the application to allow submitted info to 
be made public. If confidential information is part of the application the onus 
should be on the applicant to argue why it should be labeled as such before it is 
redacted. 
 
6(7) add.  “refused or approved” the Minister  “shall provide reasons to any party 
who made submissions regarding the application.”  
 
A MORE GENERAL COMMENT: A GENERAL SECTION REQUIRING Public 
review and meaningful participation, access to information in a timely manner,a 
right of appeal must be somewhere in the Act 
            
 
S.7(1) should be looked at with subsection (2) 
S.7(2) ...."contravenes" add the "purposes and goals" <- is in (1) but not (2) and 
add “WHETHER OR NOT THE ACTIVITY WILL HAVE A NET CONTRIBUTION 
TO SUSTAINABILITY IN THE PROVINCE” This latter addition would place PEI 
at the forefront of environmental legislation. The recently released Federal Expert 



Panel report on the Canadian Environmental Assessment Act highlights the 
importance of including Core Sustainability Principles in environmental 
management activities. 
Also the last phrase of 7(2) "matter or thing are unacceptable" <-- should be 
changed to 'may be' to incorporate prevention/precaution 
This will actually give the Minister more flexibility in his decision making. 
       
S.8 what of licensed in stream use (recreational). Is this possible? Would in be 
considered as part of environmental flow? 
 " the withdrawal 'would' interfere with<-- change to 'may' 
       
S.9  why just initially when the initial approvals are made......incorporate a 
withhold provision into s. 11 & 12 as per Australian experience. 
ie.when an approval is changed or transferred there is a possibility of a withhold 
by the Minister. This will allow the license to reflect environmental 
changes/exigencies like climate change. 
 
        
S.10 (1) Should tie back a general section so that all parties have notice and can 
comment etc. ie follow the same process as the original approval re public 
involvement 
Don’t forget this information should be in the PUBLIC REGISTRY  application, 
timely etc 
(2) to whom should notice be given….how about parties who were involved in the 
process of changing  the approval 
 
S.11(d) add the words “or be unsustainable” at the end of the clause after “by 
other people” 
(f) add  .... "or environmental flow needs" after “for domestic purposes” 
(h) IMPORTANT add a subsection  dealing with “wasting water or inefficient use” 
as grounds for changing an approval. This is in keeping with the goals articulated 
in section 2. Walking the walking, not just talking the talk. 
(g) typo “Be”       
 
S12 withhold percentage on transfer....see above 
(2) AGAIN notification to the public 
       
S13. Good section but add "or responsible party"  after “attention of the approval 
holder” on the last line. This will prevent the “shot, shovel and shut up” scenario 
 
AND the information submitted to the Minister will be part of the public record 
 
S.14 AGAIN ….public notice link back to other sections wherein notice and 
transparency occur  
 
After S. 15 ADD A NEW SECTION HERE WHICH PERMITS APPEAL BY AN 



INTERESTED PARTY 
 
S16  odd section......does not seem to require approval holders to monitor and 
report  water use......more research oriented. We have been told that this is 
something which would be in the terms and conditions. Fair enough. We also 
assume this will be public and on the website in a timely fashion? 
The goals it outlines are laudable but we need the nuts and bolts re individual 
water use/discharges and that info should be available to the public..... 
AGAIN no section which says all this info should be in the public domain. 
 
S.16(1) Should have a time limit to ensure that this important part of the scheme 
actually comes to fruition. How about “by 2018” when it is expected the regs to 
be completeed 
So too, 16(2) the “may” should be a “SHALL” , “by 2018”. If they are sincerely 
committed to it. …timebound 
 
S17(2) should include “meaningful public consultation” as part of the process 
described as this is a planning exercise and warrants public involvement. 
 
S18 A fulsome discussion is needed regarding this section and the registry!!  
At a minimum  in S18(2)(a) and (b) take out the words 'information about' and 
'information respecting'  and add the words, “applications, orders, approvals, and 
directives” to (a) 
Also ADD a subsection which permits access to monitoring  and compliance 
data.  
 
GENERAL COMMENT 
In keeping with the commitment of the department to transparency and to 
meaningfully involve the public we suggest a number of sections (or subsections) 
be added to the Act to clarify the role of stakeholders (and not just applicants and 
approval holders). Note repeated additions have been suggested regarding 
participation throughout commentary above. The public rights and roles should 
be considered in each of the processes described in the Act.  
In the alternative there could be a separate provision which would  try to cover all 
of the processes. For example  
“any/all information submitted to and collected by the ministry should be made 
available to the public in a timely manner ”  
 
 
S.19(b) could "person responsible"  -defined in section 1(v)- be substituted 
for “owner” would this be more inclusive? Does the section still work?   
If so... Does section 20 work? Or should person responsible be added to section 
20 as well? I think the addition would cast a wider net and avoid burdening 
taxpayers unnecessarily. 
AND  
 



****Add S21(i)  add "person responsible" after the final "or" if not all the criteria in 
1(v) are included in section 21 I think 21(i)(v) and (vii) may be missing.  
 
S.22 add "responsible person" 
It is not clear if failure to comply with an emergency order and water protection 
order are offences. Could failure be subject to private prosecution.  
 
Section 24-37 See input from watershed folks for discussion of the merits of the 
proposal. 
 
S.24(1) public interest…Once again tie the public interest back to purposes of the 
Act 
(2)(a) change “may” to  “shall” seek public input and leave “may” seek expertise 
 
S.27 Are we correct in thinking this will all be part of one large online information 
registry including approvals, monitoring etc.? 
 
Section 30.(1)(a)-(d) this is important stuff. If any of the conditions exist as a 
threat why “may” as opposed to “shall”??  
ADD. Need for meaningful consultation should be added 
SAME IN 32 
 
Section 35 (b) WHEN AND WHY? Time limits? Public noticiation? What is this 
section designed to address…We have learned it is not simply in the case of 
Emergencies. 
The Act we understand is to protect water and permit the use of water in a 
manner which “supports, promotes, protects, and enhances the water in the 
province but then section 37 seems to undermine the scheme…should we ever 
permit an unsustainable withdrawl unless it is an emergency and timebound?  
 
S.39 Should be  "or wells" .....to cover the problem of multiple wells  
 
S.46 add “public” before the word “corporation 
S.47 does this cover well field control? ie “siting and spacing”. If not the words 
should be added and specifics included in the regs as is intended. 
 
S.52 again, seems to be broad brush and good but don’t forget the desire for 
access to approvals, terms, conditions, monitoring data etc. Back to our general 
section and/or incorporating on a Part by Part basis 
 
Section 53-62 seems boiler plate  
There is no PUBLIC RIGHT TO DEMAND INVESTIGATION along with a RIGHT 
TO TIMELY RESPONSE to that investigationrequest, and a RIGHT OF APPEAL. 
 
S. 63  the " person" would include the "person responsible" if  previous 
references fixed. 



 
S.64(1) would " caused by failure " include an act of omission by any/all of the 
persons within the definition of "person responsible? 
(2) would "person who caused" include those who permitted or allowed or failed 
to prevent . And would it extend to all persons within the definition of "person 
responsible"? THIS SECTION NEEDS CLOSER EXAMINATION 
 
S67 add (c) any “interested person” can appeal and not “aggrieved”  
Should also include an opportunity for intervention at IRAC by an interested party 
 
S.69 is the person who reports under subsection (1) entitled to any feedback? 
Looks like not. 
--could add RIGHT TO REQUEST ANINVESTIGATION HERE (see discussion 
earlier under S.53 
 
S.72. How about including alternative sentencing options for the benefit of judges 
unfamiliar with environmental offences.  See section 291 of CEPA reproduced 
below 
 
S. 72(3) why MENS REA .... Follow Ontario WRA and EPA and impose a duty of 
care on the directors. Reverse onus. Responds to manpower shortages in 
department and ensures corporation incorporate environmental planning 
EVEN BETTER INCLUDE BOTH MENS REA AND STRICT LIABILITY 
 
There is no LIMITATION in the Act, so two years from the commission of the 
offence. Many environmental statutes recognize the nature of environmental 
problems and the lag time that often occurs before impacts are discovered. Thus 
a limitation of  “3 years after the alleged contravention comes to the knowledge of 
the minister” Saskatchewan EMPA s.87 is a good idea. 
 
Remove the cap on fines. This is the new norm and there have never been 
issues with too high fines. Include minimums however as too low fines have been 
an issue. 
 
S.73 nothing re public notice, input, info re approvals, monitoring etc.   See 
(I)(j)(k) where more specificity could be included eg "providing for the manner in 
which approvals, monitoring and compliance records will be made accessible to 
the public" or some such.....must link back to section 2 purposes and goals 
- should also include something re the approval and regulation of holding ponds 
- should also include monitoring regs for those with approvals ie the word 
"monitoring" and the expectation that monitoring will be completed and submitted 
by those with approval ( and that info will be publically available) appear 
somewhere in section 73 
 
MORE GENERALLY 
Section 26 of the NSEA provides an example of a provision which should be 



included particularly in light of the number of issues which are left to resolution in 
the regulations under section 73 and the perceived role of the public once the 
regulations under Part IV are passed. A similar provision should be included in 
the Water Act 
 
s.26 Any new regulations or any substantive amendment to the regulations becomes law only 
after the regulations or amendments, as the case may be, have been subjected to such public 
review as the Minister considers appropriate.  
 
 
 
S.74 transitional provisions * (5). & (6) 
(6) "has or is causing" Why not "may cause an adverse effect" to incorporate the 
precautionary principle? A TIME BOMB PROVISION 
(7)  5 year lead time for authorization... What does " activity matter or thing that 
commenced" mean? ie bought the land? In lieu of “commenced” how about 
“submitted a completed application.” 
 
            
 
 
       
note:  CEPA 

 Orders of Court 
   291 (1) Where an offender has been convicted of an offence under 

this Act, in addition to any other punishment that may be imposed under 
this Act, the court may, having regard to the nature of the offence and the 
circumstances surrounding its commission, make an order having any or 
all of the following effects: 

   (a) prohibiting the offender from doing any act or engaging in 
any activity that may result in the continuation or repetition of the 
offence; 

   (b) directing the offender to take any action that the court 
considers appropriate to remedy or avoid any harm to the 
environment that results or may result from the act or omission that 
constituted the offence; 

   (c) directing the offender to prepare and implement a 
pollution prevention plan or an environmental emergency plan; 

   (d) directing the offender to carry out environmental effects 
monitoring in the manner established by the Minister or directing 
the offender to pay, in the manner prescribed by the court, an 
amount for the purposes of environmental effects monitoring; 

   (e) directing the offender to implement an environmental 
management system that meets a recognized Canadian or 
international standard; 

   (f) directing the offender to have an environmental audit 
conducted by a person of a class and at the times specified by the 



court and directing the offender to remedy any deficiencies 
revealed during the audit; 

   (f.1) directing the offender to pay to Her Majesty in right of 
Canada an amount of money that the court considers appropriate 
for the purpose of promoting the conservation or protection of the 
environment; 

   (g) directing the offender to publish, in the manner specified 
by the court, the facts relating to the commission of the offence and 
the details of the punishment imposed, including any orders made 
under this subsection; 

   (h) directing the offender to notify, at the offender’s own cost 
and in the manner specified by the court, any person aggrieved or 
affected by the offender’s conduct of the facts relating to the 
commission of the offence and of the details of the punishment 
imposed, including any orders made under this subsection; 

   (i) directing the offender to post any bond or pay any amount 
of money into court that will ensure compliance with any order 
made under this section; 

   (j) directing the offender to submit to the Minister, on 
application by the Minister made within three years after the date of 
conviction, any information with respect to the offender’s activities 
that the court considers appropriate and just in the circumstances; 

   (k) directing the offender to compensate any person, 
monetarily or otherwise, in whole or in part, for the cost of any 
remedial or preventive action taken, caused to be taken or to be 
taken as a result of the act or omission that constituted the offence, 
including costs of assessing appropriate remedial or preventive 
action; 

   (l) directing the offender to perform community service, 
subject to any reasonable conditions that may be imposed in the 
order; 

   (m) [Repealed, 2009, c. 14, s. 85] 
   (n) directing the offender to pay, in the manner prescribed by 

the court, an amount for the purposes of conducting research into 
the ecological use and disposal of the substance in respect of 
which the offence was committed or research relating to the 
manner of carrying out environmental effects monitoring; 

   (o) directing the offender to pay, in the manner prescribed by 
the court, an amount to environmental, health or other groups to 
assist in their work in the community where the offence was 
committed; 

   (p) directing the offender to pay, in the manner prescribed by 
the court, an amount to an educational institution including for 
scholarships for students enrolled in studies related to the 
environment; 

   (q) requiring the offender to comply with any other conditions 



that the court considers appropriate in the circumstances for 
securing the offender’s good conduct and for deterring the offender 
and any other person from committing offences under this Act; 

   (r) requiring the offender to surrender to the Minister any 
permit or other authorization issued under this Act to the offender; 
and 

   (s) prohibiting the offender from applying for any new permit 
or other authorization under this Act during any period that the court 
considers appropriate. 

NSEA 
Appeal to Minister 
137 (1) A person (INTERESTED PARTY) who is aggrieved by a decision or 
order of an administrator or person delegated authority pursuant to Section 17 
(APPROVALS SECTIONS)  may, within thirty days of the decision or order, 
appeal by notice in writing, stating concisely the reasons for the appeal, to the 
Minister. OR IRAC? 
(2)  The notice of appeal may be in a form prescribed by the Minister 
(3)  The Minister shall notify the appellant, in writing, of the decision within sixty 
days of receipt of the notice of appeal WITH REASONS 
(4) The Minister may dismiss the appeal, allow the appeal or make any decision 
or order the administrator could have made. 
(5) The administrator and the appellant shall take such action as is necessary to 
implement the decision of the Minister disposing of the appeal. 
(6) The initiation of an appeal pursuant to this Section does not suspend the 
operation of any decision or order appealed from, including the requirement to 
comply with an order under Part XIII, pending the disposition of the appeal. 1994-
95, c. 1, s. 137; 2006, c. 30, s. 42; 2011, c. 61, s. 48. 
 
Appeal to Supreme Court 
138 (1) Subject to subsection (2), a person aggrieved by  
(a)  a regulation; 
(b)  a decision of the Minister pursuant to Section 137; 
(c)  a decision of the Minister respecting the granting or refusal  of a certificate or 
an approval; 
(d) a decision of the Minister respecting the terms or conditions of a certificate or 
an approval; 
(e) a decision of the Minister respecting the amendment, addition or deletion of 
terms and conditions of a certificate or an approval; 
(f) a decision of the Minister respecting the cancellation or suspension of a 
certificate or an approval; or 
(g) an order, 
may, within thirty days of the decision or order, appeal on a question of law or on 
a question of fact, or on a question of law and fact, to a judge of the Supreme 
Court, (TO IRAC) and the decision of that court is final and binding on the 
Minister and the appellant, and the Minister and the appellant shall take such 
action as may be necessary to implement the decision. 



(2) For greater certainty, a decision of the Minister to approve or reject an 
undertaking registered under Part IV may not be appealed pursuant to sub-
 section (1). 
(3)  repealed 2011, c. 61, s. 49. 
(4)  An appeal pursuant to this Part shall be commenced within 
thirty days of the date of the decision or the date of the order referred to in 
subsection (1). 
 
(5) The initiation of an appeal pursuant to this Part does not suspend the 
operation of any act or omission appealed from, including the requirement to 
comply with an order under Part XIII, pending the disposition of the appeal. 
 
(6) The decision of the court under subsection (1) is final and there is no further 
appeal to the Nova Scotia Court of Appeal. 1994-95, c. 1, s. 138; 2011, c. 61, s. 
49. 
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